factual issues in the enforcement proceeding (this proceeding) and those
at issue in the modification case", Sewell Goal Company, No. M. 76-131,
decided April 27, 1979, supra, it remanded the matter to afford the
parties, and presumably the trial judge, an opportunity to address the
issue of this interrelationship "in the context of the facts of this
case", 3 FMSHRC 1413-15, and "for further proceedings consistent with
this opinion", and with the Commission's recent decision in a companion
canopy case, Penn Allegh Coal Co.., 3 FMSHRC 1392 (1981).

In Penn Allegh, the Commission found that "the defense of diminution
of safety" could not regardless of its merit, be raised in an enforcement
proceeding unless the operator could show that the "enforcement proceeding
was brought by the Secretary after the operator had filed a modification
petition and before that petition had been finally resolved." 3 FMSHRC
1399, footnote 10. 5/

A comparison of the factual matters in the enforcement and modification
proceedings establishes a firm basis for application of the principles
of res judicata and collateral estoppel against the Secretary in the
instant enforcement proceeding.  Thus, the record that is before me and
that was before the Commission shows:

Effective January 1, 1975, canopies were required whenever
the coalbed height, height of the coal seam or mining height
exceeded 48 inches.  30 C.F.R. 75.17101(a)(4).  The first
notice or citation issued under the Coal Act on January 15,
1976.  It charged that the failure to install a canopy on a
Galis 300 roof bolter in the 012 section, which at the time
had a minimum mining height of 50 inches, constituted a
violation of the improved standard.  One day prior to issuance
of the notice, i.e., on January 14, 1976,' the operator filed
a petition seeking modification or waiver of the requirement.
Sewell Coal Co. , supra, at 1.  Thereafter, MSHA conducted an
investigation of the operator's petition in April and October
1976 and in December 1978 filed and served a report of its
findings and recommendations. Id.

5/  This exclusionary rule was first fashioned by OSHRC in October
1976 almost a year after the violations in question in this case allegedly
occurred.  A review of the record shows the Commission raised the issue
sua sponte and that it was never raised or briefed by the parties.
While two courts of appeals have endorsed the rule, three courts of
appeals have appended qualifications to Its application. Thus, in
General Electric Co. v. Secretary, 576 F.2d 558 (3d. Cir. 1978), which
the Commission cites, the Court held that the rule does not empower the
Secretary to promulgate a standard that "increases the danger to employees",
and that upon a showing in an enforcement proceeding that compliance
(footnote 5 continued on next page)
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